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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 13, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
PATRICIA TODARO, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF KEYBOARD DUST COVER 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed revocation of classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a keyboard dust cover. Comments are invited on the 
correctness of the proposed ruling 


DATE: Comments must be received on or before June 27, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention; Tariff Classification Appeals Division, 1301 Constitution 
Avenue. N.W,, (Franklin Court), Washington, D.C. 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th St., N.W,, Suite 4000, Washington D.C. 
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FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 482-7058. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a keyboard dust cover. 

In District Decision (DD) 897441, dated May 5, 1994, the tariff classi- 
fication of a keyboard dust cover was determined to be in heading 6307, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA). This ruling letter is set forth in “Attachment A”. Since that time, 
Customs has had a chance to review that decision and has determined 
that it is in error. The proper tariff classification for the keyboard dust 
cover, as is reflected in numerous Customs decisions, is in heading 6304, 
HTSUSA. 

Customs intends to revoke DD 897441 to reflect the proper classifica- 
tion of the keyboard dust cover. Before taking this action, consideration 
will be given to any written comments timely received. Proposed Head- 
quarters Ruling Letter (HQ) 960435 is set forth in “Attachment B” to 
this document. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 12, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Portland, ME, May 5, 1994. 
CLA-2-63:P:CO:G23 897441 
Category: Classification 
Tariff No. 6307.90.9986 
Ms. GaIL T. CUMINS 
SHARRETTS, PALEY, CARTER & BLAUVELT, PC 
67 Broad St. 
New York, NY 10004 


Re: The tariff classification of a keyboard dust cover from Germany. 


DEAR Ms. CUMINS 

In a letter dated April 27, 1994, you requested a tariff classification ruling on a keyboard 
dust cover from Germany. 

The sample submitted with your request is a rectangular shaped textile article, approxi- 
mately 20” by 10”, with tapered side-walls sloping from a high point of 2” in the rear. It is 
designed to fit loosely over computer keyboards as a protection against dust. The sample is 
being returned 

The applicable subheading for the dust cover will be 6307.90.9985, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other made up articles * * * Oth- 
er: Other, Other. The rate of duty will be 7 percent ad valorem. 

No textile category is currently assigned to articles classifiable under 6307.50.9986, 
HTSUSA 

This ruling is being issued under the provisions of section 177 of the Customs Regula- 
tions (19 C.ER. 177) 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

EMERY W. INGALLS, 
District Director. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:TC:TE 960435 jb 
Category: Classification 
Tariff No. 6304.92.000 
GaltL T. CuMINs, Esq 
SHARRETTS, PALEY, CARTER & BLAUVELT, PC 
67 Broad Street 
New York, NY 10004 
Re: Revocation of DD 897441, dated May 5, 1994; classification of keyboard dust cover. 
DEAR Ms. CUMINS: 

On May 5, 1994, our Portland, Maine office issued to you District Decision (DD) 897441, 
regarding the classification of a keyboard dust cover. Since that time, Customs has had a 
chance to review that decision and has determined that it is inconsistent with numerous 
Customs rulings addressing the same or virtually identical merchandise. Accordingly, this 
letter will set out the proper analysis and classification for the keyboard dust cover. 
Facts: 

The subject merchandise consists of a keyboard dust cover measuring approximately 20 
inches by 10 inches with tapered side-walls sloping from a high point of two inches in the 
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back. It is rectangularly shaped and is designed to fit loosely over computer keyboards as 
protection against dust. 


Issue: 
What is the proper classification for the subject merchandise. 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rule of Interpretation (GRI’s) 
GRI 1 requires that classification be determined according to the terms of the headings and 
any relative ae or chapter notes, taken in order. Where goods cannot be classifie d sole- 
ly on the basis of GRI 1, the remaining GRIs will be applied, in the order of their appear- 
ance. 

Heading 6304, HTSUS, provides for other furnishing articles. Within this provision are 
classified a variety of articles generally found in the home. Appliance covers, similar “ei 
subject keyboard dust cover, have been classified by Customsin heading 6304, HTSUS. Se 
e.g., New York Ruling Letters (NY) 859321, dated January 31, 1991, regarding the c lassifi. 
cation of a curling from cover/holder; NY 815482, dated October 19, 1995, oe the 
classification of toaster and toaster oven covers; and NY 818573, dated February 9, 1996 
regarding the classification of, among other things, a toaster cover. Those appliance e covers 
were determined to be classified in heading 6304, HTSUS, because they were both decora 
tive and protective in nature. 

Similarly, the subject merchandise has both a decorative use, that is, the cover is meant 
to be seen and left out on display, and a functional use, it protects against dust and any other 
foreign matter getting on tothe keyboard. Accordingly, the subject merchandise is properly 
classified in heading 6304, HTSUS. 

DD 897441 is hereby revoked. The proper classification of the keyboard dust cover is in 
heading 6304, HTSUS. 


Holding 


The subject keyboard cover, if made of cotton, is properly classified in subheading 
6304.92.0000, HTSUSA, which provides for other furnishing articles, excluding those of 
heading 9404: other: not knitted or crocheted, of cotton. The applicable general rate of duty 
is 6.9 percent ad valorem and the textile quota category is 369. If made of synthetic fibers, it 
is properly classifiable in subheading 6304.93.0000, HTSUSA. The applicable general rate 
of duty is 10.2 percent ad valorem and the textile quota category is 666. If made of other 
textile materials, other than cotton or synthetic fibers, it is classified in the appropriate 
provision under subheading 6304.99, HTSUSA. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
negotiations and changes, we suggest that your client check, close to the time of shipment, 
the Status Report On Current Import Quotas (Restraint Levels), an issuance of the U.S. 
Customs Service, which is updated weekly and is available at the local Customs office 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current status of 
any import restraints or requirements. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF CERTAIN 
NITRIDED VANADIUM PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke New York Ruling Letter (NYRL) dated 
December 9, 1994, concerning the classification of certain nitrided va- 
nadium products. 


DATE: Comments must be received on or before June 27, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dresses to U.S. Customs Service, Office of Regulations and Rulings, Tar- 
iff Classification Appeals Division, 1301 Constitution Avenue, N.W. 
(Franklin Court), Washington, D.C. 20229. Comments submitted may 
be inspected at the Office of Regulations and Rulings, located at Frank- 
lin Court, 1099 14th Street, N.W., Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling concerning certain nitrided vana- 
dium products. 

NYRL 803793, dated December 9, 1994, held that the nitrided vana- 
dium products were classified as nitrides of vanadium, in subheading 
2850.00.20, Harmonized Tariff Schedule of the United States (HTSUS), 
with a 1994 general rate of duty of 16 percent ad valorem and with a 
1997 general rate of duty of 12.8 percent ad valorem. Customs intends 
to revoke NYRL 803793, Attachment A to this document, to reflect the 
proper classification in subheading 2849.90.50, HTSUS, with a 1994 
and a 1997 general rate of duty of 3.7 percent ad valorem. 

Before taking this action, consideration will be given to any written 
comments timely received. Proposed Headquarters Ruling Letter 
959438, revoking NYRL, 803793 and classifying the products in sub- 
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heading 2849.90.50, HTSUS, is set forth in Attachment B to this docu- 
ment. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occuring on 
or after the date of publication of this notice. 


Dated: May 9, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE 
New York, NY, December 9, 1994 


CLA-2-28:S:N:N7:236 803793 
Category: Classification 
Tariff No. 2850.00.2000 
Ms. JENNIFER DE LAURENTIIS, ESQ 
HARRIS & ELLSWORTH 
THE WATERGATE 
2600 Virginia Avenue, N.W,, Suite 1113 
Washington, DC 20037-1905 


Re: The tariff classification of Nitrided Vanadium from Germany. 


DEAR MS. DE LAURENTIIS 

In your letter dated October 27, 1994, on behalf of your client Shieldalloy Metallurgical 
Corporation, you requested a tariff classification ruling. 

The prospective import, Nitrided Vanadium contains the following ingredients: 


Nitrided Vanadium 
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Theapplicable subheading for the Nitrided Vanadium will be 2850.00.2000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for hydrides, nitrides azides, 
silicides and borides, whether or not chemically defined, other than compounds which are 


also carbides of heading 2849: * * * Of vanadium. The rate of duty will be 16 percent ad 
valorem. 


This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 





U.S. CUSTOMS SERVICE 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction 

AN F. MAGUIRE 
t Di rector, 


JENNIFER DE LAURENTIIS, ESQ 

CHERYL ELLSWORTH, ESQ., AND 

JEFFREY S. LEVIN, Esq 

HARRIS & ELLSWORTH, ATTORNEYS AT LAW 
The Watergate 

2600 Virginia Avenue, N.W,, Suite 1113 
Washington, D.C. 20037-1905 


Re: Revocation of New York Ruling Letter (NYRL 3793, Dated December 9, 1994: Ni- 
trided Vanadium Produc 


MS. DE LAURENTIIS, Ms. CHE 


In caguiaaveas letter dated Oct ober 1994, on bel ‘your client, Shieldalloy 


i al 


Metallurgical C orporation, the Customs Service issued N YR L 8 3, dated December 9, 
1994, which held that the Nitrided Vanadium products described Gur ein were > classified as 
other nitrides of vanadium, in subheading 2850.00.20, Harmonized Tariff Schedule of the 
United States (HTSUS), with a 1994 general rate of duty of 16 percent ad valorem and now 
vith a 1997 general rate of duty of 12.8 percent ad rem. This letter is to inform you 
NYRL 803793 no longer reflects the views of the Customs Service 1e following repre- 
sents the position of the Customs Service 

Facts: 

There are two Nitrided Vanadium products described in NYRL 803793, that are identical 
es seve centers the nitrogen contents; one contain: i. percent nitrogen and the 
other contains 12.0 percent nitrogen. The other elements in I 1 Vanadium 7, and Ni- 
trided V perccrpnany are, 80 percent vanadium, 0.05 percent silicon ).05 ) percent aluminum, 
0.03 manganese, 0.02 phos phor us 0.92 Sulfur, 0.01 percent chromium and 0.01 percent 


nickel. The sical are used for the strengthening of | 


Issue 

The issue is whether the products as described above arc classified as nitrides of vana- 
dium in subheading 2850.00.20, HTSUS, or as other carbides, in subheading 2849.90.50, 
HTSUS 
Law and Analysis: 

Heading 2849, HTSUS, covers carbides, whether or not chemically defined. Subheading 
2849.90.50, HTSUS, provides for such carbides other th con, boron, chromium, and 
tungsten, Heading 2850, HTSUS, provides for hydrides, nitrides, azides, silicides and bo- 
rides, whether or not chemically defined, other than com pounds which are also carbides of 
Heading 2849. Subhe ading 2850.00.20, HTSUS provides for nitrides of vanadium. Howev- 
er, heading 2850 excludes coverage of compounds which an ) carbides of heading 2849 

The Explanatory Notes (EN) to the Harmonized Comm«c dity Description and Coding 
System which represent the official interpretation of the tariff at the international level, 
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facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and General Rules of Interpretation of the HTSUS. Note C to the EN for 
heading 2849, states as follows, that the heading covers 
Compounds consisting of one or more metal elements combined with carbon and 
another nonmetal element, e.g. aluminum borocarbide, zirconium carbonitride, tita- 
nium carbonitride. The proportions of the elements in some of these compounds may 
not be stoichiometric. 

The products are compounds. Each product is composed ofa metal (vanadium) combined 
with carbon arid another nonmetal (nitrogen). As stated in the EN for heading 2849, the 
proportions of the elements in these compounds need not be stoichiometric. We conclude 
that the products are classified as carbides in heading 2849, HTSUS. 

Holding: 

The Nitrided Vanadium products described above are classified as carbides other than of 
calcium, silicon, boron, chromium, or tungsten, in subheading 2849.90.50, HTSUS, witha 
1994 and a 1997 general rate of duty of 3.7 percent ad valorem. 

NYRL 803793, dated December 9, 1994, is revoked 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CROCHETED PAPER TOTE BAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the tar- 
iff classification of a crocheted paper shopper’s tote bag. The article is a 
sling type shopper’s tote manufactured with an exterior surface of a 
twisted and folded paper with a textile inner lining. The tote measures 
approximately 16 1/2 inches by 15 inches with an oval base. 


DATE: Comments must be received on or before June 27, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, NW (Franklin Court), Washington D.C. 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, NW, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Deann Schaffer, Tex- 
tiles Branch (202) 482-7050. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a crocheted paper shopper’s tote bag from China. Customs 
invites comments on the correctness of the proposed modification. 

In New York Ruling Letter (NY) A85922, dated August 8, 1996 (set 
forth as “Attachment A”), a crocheted paper shopper’s tote bag (lined 
with textile fabric) was held to be classifiable under subheading 
4202.92.3205, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), as a shopping bag having an outer surface of textile 
materials, of paper yarn. 

It is now Customs position that the crocheted paper shopper’s tote 
bag is properly classified under subheading 4602.90.0000, HTSUSA, 
which provides for basketwork, wickerwork and other articles, made di- 
rectly to shape from plaiting materials * * *: other than of vegetable 
materials. 

Customs intends to revoke NY A85922 and rule that the proper clas- 
sification of the article described above is under subheading 
4602.90.0000, HTSUSA. Before taking this action, we will give consid- 
eration to any written comments timely received. Proposed HQ 
959877, revoking NY A85922, is set forth as “Attachment B” to this doc- 
ument. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 8, 1997. 
JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
L.S. CUSTOMS SERVICE, 
New York, NY, August 8, 1996. 
CLA-2-42:RR:NC:WA:341 A85922 

Category: Classification 

Tariff No. 4202.92.3005 
Mr. LUKE Mo 
Eaet CHANNEL, INC 
72 Barnard Road 
Paramus, NJ 07652 


Re: The tariff classification of a shopper tote from China. 


DEAR Mk. Mo: 

In your letter dated July 17, 1996, you requested a tariff classification ruling for a shop- 
per tote. 

The sample submitted, no style number indicated, is a sling type shopper tote manufac- 
tured with an exterior surface of a twisted and folded paper yarn with a textile inner lining. 
The tote measures approximately 164%” x 15” with an oval base. 

The applicable subheading for the shopper tote of paper yarn will be 4202.92.3005, Har- 
monized Tariff Schedule of the United States (HTS), which provides for travel, sports and 
similar bags, with outer surface of textile materials, other, of paper yarn. The rate of duty 
will be 19.5 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-466-5893. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:TC:TE 959877 DHS 
Category: Classification 
Tariff No. 4602.90.0000 
Mr. LUKE Mo 
EAST CHANNEL INC 
72 Barnard Road 
Paramus, NJ 07652 


Re: Tariff classification of a shopper tote from China; Article of plaiting materials; Revo- 
cation of NY A85922. 


DEAR Mk. Mo: 

This is in reference to New York Ruling (NY) A85922, dated August 8, 1996, regarding a 
crocheted paper tote bag (lined with textile fabric). We have bad occasion to review NY 
A85922 and a sample of the paper material from which the article is made and find that the 
classification of the handbag in subheading 4202.92.3205, Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), is in error. 


‘acts: 
The merchandise in issue is a sling type shopper tote manufactured with an exterior sur- 


face of a twisted and folded paper with a textile inner lining. The tote measures approxi- 
mately 16 1/2 inches x 15 inches with an oval base. 
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In NY A85922, our New York office referred to the material used to make the tote as pa- 
per yarn. Therefore, the merchandise was classified in subheading 4202.92.3205, HTSU- 
SA, which provides for certain bags having an outer surface of textile materials * * * of 
paper yarn. 


Issue: 


What is the tariff classification of the subject bag? 
Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s) taken in order. GRI 1 provides that classification shall be determined ac- 
cording to the tents of the headings and any relative section or chapter notes. Where goods 
cannot be classified solely on the basis of GRI 1, the remaining GRIs will be applied, in the 
order of their appearance. The Explanatory Notes (EN) tothe Harmonized Commodity De- 
scription and Coding System which are the official interpretation of the nomenclature at 
theinternational level provide further guidance in determining thescope of each provision. 

The two provisions in issue are subheading 4202.92.0305, HTSUSA, and subheading 
4602.90.0000, HTSUSA. 

Subheading 4202.92.0305, HTSUSA, in pertinent part provides for handbags, shopping 
bags * * *: of outer surface of textile materials: travel, sports and similar bags: with outer 
surface of textile materials, other, of paper yarn. 

The classification of paper yarns is governed by heading 5308, HTSUS, which provides 
for “yarn of other vegetable fibers; paper yarns.” The EN to heading 5308, HTSUS, speci- 
fies that single paper yarns are obtained by twisting or rolling lengthwise strips of moist 
paper. The instant strips of paper used to make the bag in issue are neither twisted or rolled 
into paper yarn. We believe that any twists evident in the finished bag’s surface were 
created during the crocheting process. 

Subheading 4602.90.0000, HTSUSA, provides for basketwork, wickerwork and other 
articles, made directly to shape from plaiting materials * * *: other than of vegetable mate- 
rials. 

Note 1 to Chapter 46, HTSUSA, defines “plaiting materials” as: 


* * * materials in a state or form suitable for plaiting, interlacing or similar processes; 
it includes straw, osier or willow, bamboos, rushes, reeds, strips of wood, strips of other 
_— material (for example, raffia, narrow leaves or strips cut from broad leaves) 
or bark, unspun natural textile fibers, monofilament and strip and the like of plastics 
and strips of paper, but not strips of leather * * *. 


The EN to heading 4602, HTSUS, specifically names handbags, shopping bags and the 
like as an article covered by this heading. Therefore, since the totebags in issue are made up 
of plaiting materials provided for in Chapter 46, they are classified in that chapter. 
Holding: 

The tote bag in issue is classified in subheading 4602.90.0000, HTSUSA, which provides 
for basketwork, wickerwork and other articles, made directly to shape from plaiting mate- 
rials * * *: other than of vegetable materials. They are dutiable at 4.2 percent ad valorem. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF OFF-THE-ROAD 
TIRES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 1038-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling pertaining to the tariff 
classification of off-the-road tires. 


DATE: Comments must be received on or before June 27, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Comments submitted 
may be inspected at the Tariff Classification Appeals Division, Office of 
Regulations and Rulings, located at Franklin Court, 1099 14th Street, 
N.W,, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, Food 
and Chemicals Classification Branch, (202) 482-—7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of off-the-road tires. 

New York Ruling Letter (NYRL) 807226, issued March 26, 1995, by 
the Area Director, New York Seaport Area, held that 5 different off-the- 
road tires worn classifiable under subheading 4011.91.5000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), as 
new pneumatic tires, of rubber; other; having a “herring-bone” or simi- 
lar tread; other. A copy of the above ruling is set forth in Attachment A 
to this document. 

Customs Headquarters is of the opinion that that ruling is incorrect 
as to 3 of the tires specified therein. We propose to modify NYRL 807226 
as to those tires. We proposed to classify 2 of those tires in subheading 
4011.20.1025 or 4011.20.1035, HTSUSA, if of radial construction, or in 
subheading 4011.20.5030 or 4011.20.5050, HTSUSA, if of another 
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construction. We proposed to classify one of those tires in subheading 
4011.99.4000, HTSUSA, if of radial construction, or 4011.99.8000, 
HTSUSA, if of another construction. 

Before taking this action, consideration will be given to any written 
comments timely received. The proposed ruling modify NYRL 807226 
is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Re- 
gulations (19 CFR 177.9), will not be entertained for actions occurring 
on or after the date of publication of this notice. 


Dated: May 9, 1997. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 28, 1995. 
CLA-2-40:S:N:N6:343 807226 
Category: Classification 
Tariff No. 4011.91.5000 
Mr. CHRIS LEACH 
MITSUBISHI INTERNATIONAL CORPORATION 
333 South Hope Street, Suite 2500 
Los Angeles, CA 90071 
Re: The tariff classification of off the road tires from Japan. 
DEAR Mr. LEACH 
In your letter dated February 13, 1995 you requested a tariff classification ruling. 
fou request classification of five tires. They are identified as part/spec# G2-G15, which 
you state is for a road grader; part/spec# G18(in), which you state is for industrial vehicles; 
part/spec# E4—G36ET which you state is for earth moving/logging machinery; part/spec# 
L2-G29 (wide base) which you state is for loaders/dozers and part/spec# G44(fw) which 
you state is for a wheel crane. 

You state that all of the above tires are new pneumatic tires of rubber. They arenon radial 
bias ply tires. The tread on all but G44(fw) consists of parallel line tread design in a row 
with adjacent rows slanting in the reverse direction (herring bone design). The G44 (fw) 
has a parallel line tread design but no adjacent rows slanting in the reverse direction. All 
five tires are intended for use on sand, silt & clay (wet); silt & clay (some rock). G18 and G36 
are intended for use on rock. 

The applicable subheading for the off the road tires will be 4011.91.5000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for new pneumatictires, of rub- 
ber; other; having a “herring-bone” or similar tread; other. The rate of duty will be 3.2 per- 
cent ad valorem. 

This ruling is being issued under the provision. of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 960366 ALS 
Category: Classification 
Tariff No. 4011.20.1025, 4011.20.10.35, 
4011.20.5030, 4011.20.5050, 
4011.99.4000, and 4011.99.8000 
MR. CHRIS LEACH 
MITSUBISHI INTERNATIONAL CORPORATION 
333 South Hope Street, Suite 2500 
Los Angeles, CA 90071 


Re: New York Ruling Letter (NYRL) 807226, dated March 28, 1995, regarding certain off- 
the-road tires from Japan. 


DEAR Mr. LEACH 

In NYRL 807226 you were advised that 5 different off-the-road tires from Japan were 
classifiable in 4011.91.5000, Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA), as new pneumatic tires, of rubber; other; having a “herring-bone” or similar 
tread; other. We have reviewed that ruling and concluded that inch wiring nolonger reflects 
Customs thinking with regard to 3 tread patterns. Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L, 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter section 625), we propose to modify that ruling. 


Facts: 


The articles under consideration are certain earthmover, loader and dozer and grader 
off-the-road tires from Japan 


Issue: 
Do the subject tires have a herring-bone or similar tread? 
Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s) 
taken in order. GRI 1 provides that the classification is determined first in accordance with 
the term of the headings and any relative section and chapter notes. If GRI 1 fails to classify 
goods and if the headings and legal notes do not otherwise require, theremaining GRI’s are 
applied, taken in order. 

NYRL 807226, dated March 28, 1995 held that 5 tire tread patterns were of “herring- 
bone” of similar design. It also noted that its tires are classified in accordance with the Tire 
and Rim Association (TRA) coding system. Tires witha TRA code beginning with the letter 
“E” are tires for earthmover equipment which includes large dump trucks. Tires with a 
TRA “L’ code are for loaders and dozers, “G” tires are for graders and “R” tires are for in- 
dustrial purposes such as forklift use. 

Prior to considering whether these tires might have “herring-bone” or similar tread, we 
note that such a determination is only necessary for tires falling under the “Other” provi- 
sion of subheading 4011.91 Harmonized Tariff Schedule of the United States Annotated, 
(HTSUSA). New pneumatic tires for various types of vehicles, e.g., cars, trucks, buses, 
come under subheadings appearing earlier under the same heading and would be classified 
thereunder. 

In that regard, we note that the application chart of off-the-road tires appearing in the 
importer’s catalog indicates that certain earthmover tires with a TRA code E-1, E-3, E-7 
are suitable for dump trucks. Accordingly, they would be classifiable in subheading 
4011.20.10 or 4011.20.50, HTSUSA, depending on whether they were of radial construc- 
tion or other type of construction. This would cover tires with the tread patterns covered by 
NYRL 807226: E-3/G—44 and E-4/G-36ET. 

We discussed the meaning of the term “herring-bone” with the importer and various in- 
dustry representatives. We determined that such term is not a current term in the U.S. in- 
dustry, although one industry representative remembered the term being used in a 
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colloquial manner in the distant past. It was used to refer to a tread pattern consisting of 
rows of short slanted parallel lines going in the opposite directions from the center of the 
tread with the slant alternating row by row. These short slanted rows would meet in the 
center of the tire tread to form a “V.” This is in line with various dictionary definitions of 
the term herring-bone, including those referenced by the importer. We also consulted the 
Explanatory Notes (EN) to the Harmonized System, specifically 40.11 thereof, which rep- 
resents the view of the international classification experts. All the tire treads pictured 
therein, except for one, have rows of short slanted parallel lines goingin opposite directions 
with tile slant alternating row by row, which meet in the center of the tire and form a “V”. 
One of the tire treads pictured therein has short slanted parallel line with the slant alter- 
nating row by row and these rows meet in the center of the tire tread, they form what would 
appear to be a very shallow “V” which might be better described as a “U”. Based on our 
analysis of this information, we have concluded that a true “herring-bone” tread has alter- 
nating rows of tread going in opposite directions, on the diagonal, toward the center of the 
tire with the tread forming a “V” shape design in the center thereof. We have further con- 
cluded the term “similar tread” appearing in heading 4011.91, Harmonized Tariff Sched- 
uleis descriptive ofa tire tread having the above noted slanting alternating tire tread which 
forms a shallow “V” in the center of the tire tread. 

Based on the above we have further analyzed the tread patterns of the off-the-road tires 
covered by NYRL 807226. We concluded that 3 of the tread patterns, including tires which 
were previously noted should be classified as truck tires, were not “herring-bone” of simi- 
lar tread. We note that tread patterns E-4/G-36ET and G—3/G-18, form a zig-zag patterns 
and have neither short slanting lines going in the opposite directions form the center of the 
tread nor do they havea tread pattern which form a “V” at the center of the tread. Likewise, 
pattern E-3/G—44, is merely a series of lugs flowing across the entire tread surface of the 
tires and slanting in one direction. Accordingly, we have concluded that the tires with the 
noted tread patters are not classifiable in 4011.91.5000, HTSUSA, whether or not they are 
classifiable in an earlier subheading under heading 4011, HTSUSA. 


Holding: 


NYRL 807226, dated March 28, 1995, is hereby modified with regent to tires with tread 
patterns E-3/G—44, E-4/G-36ET and G-3/G-18. The first 2 of these tire tread patterns are 
suitable for use on dump trucks and are classifiable in subheading 4011.20.1025 or 
4011.20.1035, HTSUSA, if of radial construction, or in subheading 4011.20.5030 or 
4011.20.5050, HTSUSA, if of another construction. Tires so classifiable are subject to gen- 
eral rate of 4 percent ad valorem if of radial construction and 3.6 percent ad valorem is of 
other construction. Tires with the tread pattern G-3/G-18, a zig-zag patten, which are de- 
signed for use on graders, are classifiable in subheading 4011.99.4000 or 4011.99.8000, 
HTSUSA, depending on whether of radial or other construction. Such tires are subject toa 
general rate of duty of 4 percent or 3.6 percent ad valorem, respectively. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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DASTECH INTERNATIONAL, INC., ICC INDUSTRIES INC., SINOCHEM (USA), 
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Williams, Mullen, Christian &Dobbins, PC., William E. Perry, Washington, D.C., for 
Plaintiffs 
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Casson, Office of the General Counsel, United States International Trade Commission, 
for Defendant. 

Fenwick & West, Roger M. Golden and Phyllis E. Andes, Washington, D.C., for Defen- 
dant-Intervenor. 


OPINION 

WALLACH, Judge: In this case, the court is called on to decide the par- 
ticularity with which the International Trade Commission (“ITC”) 
must explain its affirmative finding of a threat of injury to a domestic 
industry in an antidumping investigation. This matter is before the 
court on a motion for judgment upon an agency record, pursuant to US- 
CIT Rule 56.2, brought by Dastech International, Inc., and other Chi- 
nese exporters and United States importers of sebacic acid (collectively, 
“Dastech”). Dastech challenges the finding of a threat of injury to a do- 
mestic industry made by the ITC in Sebacic Acid From the People’s Re- 
public of China, Inv. No. 731-TA-653 (Final), USITC Pub. No. 2793 
(1994) (the “Determination”), contending that the determination 
should be remanded primarily because the ITC majority failed to consid- 
er certain facts in the record. The court disagrees for the following rea- 
sons, and dismisses the action. 
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I. BACKGROUND 


On July 19, 1993, Union Camp Corporation (“Union Camp”) filed a 
petition with the Department of Commerce (“Commerce”) and the ITC 
alleging that sebacic acid from the People’s Republic of China (“PRC”) 
was being dumped in the United States, injuring the American sebacic 
acid manufacturing industry. Commerce made a final determination 
that sebacic acid indeed was being sold in the United States at less than 
fair market value on May 31, 1994. Sebacic Acid From the People’s Re- 
public of China, 59 Fed. Reg. 28,053. 

On July 5, 1994, the ITC promulgated its final injury determination, 
finding a threat of material injury to the American industry, based on a 
3-2 vote!, but no present material injury. Determination at pp. I-3, I-11. 
Commerce published an antidumping duty order on July 14, 1994. Anti- 
dumping Duty Order: Sebacic Acid From the People’s Republic of China, 
59 Fed. Reg. 35,909. 

This action was severed from consolidated actions brought by Das- 
tech and Union Camp which challenged Commerce’s determination in 
the sebacic acid investigation as well as the ITC’s determination. The 
two actions were heard seriatim by the court. Its opinion in the Com- 
merce-related action appears at USCIT Slip Op. No. 96-123 Aug. 5, 
1996); this is its opinion in the ITC-related action. 


II. STANDARD OF REVIEW 
The court’s inquiry is circumscribed by the deference that it must ac- 


cord the ITC’s determination. Congress has directed the CIT to review 
ITC determinations of a threat of material injury to ascertain whether 
they are unsupported by substantial evidence on the record or otherwise 
not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1988); Suramer- 
ica de Aleaciones Laminadas, C.A. v. United States, 44 F.3d 978, 982 
(Fed. Cir. 1994). Substantial evidence on the record means “such rele- 
vant evidence as a reasonable mind might accept as adequate to support 
a conclusion.” Pierce v. Underwood, 487 U.S. 552, 565, 108 S.Ct. 2541, 
2550 (1988)(citation omitted). Moreover, “the possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
dence.” E.g., Granges Metallverken AB v. United States, 13 CIT 471, 
475, 716 F Supp. 17, 21 (1989)(citations omitted). 

Affirming a particular conclusion “is not necessarily inconsistent 
with a holding that the opposite conclusion was also supported by sub- 
stantial evidence and otherwise in accord with law.” Trent Tube Div. v. 
Avesta Sandvik Tube AB, 975 F.2d 807, 814 (Fed. Cir. 1992). Consistent 
with this standard, the court may not reweigh the evidence, or substi- 
tute its judgment for that of the ITC. Granges Metallverken, 13 CIT at 


1 One commissioner found a present material injury to the U.S. industry. Determination at p. I-3. 

2The government and Union Camp joined in a motion to strike portions of Dastech’s initial brief that contained 
facts that occurred after the ITC issued its determination. Dastech has indicated that it does not contest the motion 
Therefore, the court has stricken the offending parts of the brief and has not considered them in rendering this deci- 
sion 
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474, 716 FSupp. at 22. The court does not act on whether it believes the 
Commission’s determination to be correct, but rather whether the de- 
termination is unfounded or legally defective. 

Despite the deference that this court must give the ITC’s determina- 
tion the court’s review is neither passive nor powerless: 


A court does not depart from its proper function when it undertakes 
a study of the record, hopefully perceptive, even as to the evidence 
on technical and specialized matters, for this enables the court to 
penetrate to the underlying decisions of the agency, to satisfy itself 
that the agency has exercised a reasoned discretion, with reasons 
that do not deviate from or ignore the ascertainable legislative in- 
tent. “The deference owed to an expert tribunal cannot be allowed 
to slip into a judicial inertia.” Volkswagenwerk Aktiengesellschaft v. 
FMC, 390 U.S. 261, 272, 88 S.Ct. 929, 935-36, 19 L.Ed. 2d 1090 
(1968). 


Greater Boston Television Corp. v. FCC, 444 F2d 841, 850 (D.C. Cir. 
1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 29 L.Ed. 701 (1971). 


III. Discussion 

Plaintiff contends that the ITC failed to consider certain evidence in 
the record, and that this failure renders the Commission’s decision un- 
supported by substantial evidence in the record and contrary to law. The 
ITC and Union Camp respond that Dastech offers no cognizable proof 
that the ITC failed to consider all the evidence in the record, and that 
Dastech in truth is asking the court to reweigh the evidence, which is, of 
course, impermissible. 

A. THE STATUTE GOVERNING THE ITC’s INVESTIGATION 

It is useful to begin with the statute that governs the ITC’s actions. 
The ITC’s determination of threat of injury is governed by 19 U.S.C. 
§ 1677(7)(F) (1988), which sets forth the economic factors that the Com- 
mission must consider in investigating such a threat. The statute states: 


In determining whether an industry in the United States is threat- 
ened with material injury by reason of imports (or sales for importa- 
tion) of the merchandise, the Commission shall consider, among 
other relevant factors— 
(I) if a subsidy is involved, such information as may be present- 
ed to it by the administering authority as to the nature of the 
subsidy (particularly as to whether the subsidy is an export 
subsidy inconsistent with the Agreement), 
(II) any increase in production capacity or existing unused ca- 
pacity in the exporting country likely to result in a significant 
increase in imports of the merchandise to the United States, 
(III) any rapid increase in United States market penetration 
and the likelihood that the penetration will increase to an inju- 
rious level, 
(IV) the probability that imports of the merchandise will enter 
the United States at prices that will have a depressing or sup- 
pressing effect on domestic prices of the merchandise, 
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(V) any substantial increase in inventories of the merchandise 
in the United States, 
(VI) the presence of underutilized capacity for producing the 
merchandise in the exporting country, 
(VII) any other demonstrable adverse trends that indicate the 
probability that the importation (or sale for importation) of the 
merchandise (whether or not it is actually being imported at 
the time) wili be the cause of actual injury, 
(VIII) the potential for product-shifting if the production facili- 
ties owned or controlled by the foreign manufacturers, which 
can be used to produce products subject to investigation(s) un- 
der section 1671 or 1673 of this title or to final orders under sec- 
tion 1671e or 1673¢e of this title, are also used to produce the 
merchandise under investigation, 
(IX) in any investigation under this subtitle which involves im- 
ports of both raw agricultural product * * * and any product 
processed from such raw agricultural product, the likelihood 
that there will be increased imports, by reason of product shift- 
ing, ifthere is an affirmative determination by the Commission 
under section 1671d(b)(1) or 1673d(b)(1) of this title with re- 
spect to either the raw agricultural product or the processed 
agricultural product (but not both) 
(X) the actual and potential negative effects on the existing de- 
velopment and production efforts of the domestic industry, in- 
cluding efforts to develop a derivative or more advanced 
version of the like product. 

19 U.S.C. § 1677(7)(F)(i) (1988). 

Of the foregoing factors, numbers I, VIII and IX are not applicable 
here because (I) there is no subsidy at issue, (VIII) sebacic acid produc- 
tion facilities are so highly specialized that there is no possibility of prod- 
uct shifting, and (IX) there are no agricultural products, raw or 
processed, at issue here. Determination, fn 77 at p. I-11-12. 

It is also important to note that the list of factors is not exhaustive. 
The statute calls on the ITC to consider the enunciated criteria “among 
other relevant economic factors”, 19 U.S.C. 1677(7)(F)() (1988), thus 
requiring the ITC to look beyond the specified economic factors to “any 
other factors that tend ‘to make the existence of a [threat of material in- 
jury] more probable or less probable than it would be without the [fac- 
tors].’” Suramerica, 44 F.3d at 983, quoting Fed. R. Evid. 401 (defining 
relevance). In Suramerica, the Federal Circuit found mandatory ITC 
consideration of all relevant economic factors in a threat determination, 
unlike a determination of actual injury, in which consideration of eco- 
nomic factors other than those enumerated in the statute is discretiona- 
ry. Id.; 19 U.S.C. § 1677(7)(B)(ii) (1988). 

In reviewing all the economic factors material to its threat determina- 
tion, the ITC is required to base its determination on the entire adminis- 


3«* * * (T]he Commission, in each case * * * may consider such other economic factors as are relevant to the deter- 
mination regarding whether there is material injury by reason of imports.” 19 U.S.C. § 1677(7)(B)(ii) (1988) (emphasis 
added). 
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trative record. A determination that a threat exists “shall be made on 
the basis of evidence that the threat of material injury is real and that 
actual injury is imminent. Such a determination may not be made on the 
basis of mere conjecture or supposition.” 19 U.S.C. § 1677(7)(F)(ii) 
(1988). 


B. ITC’s THREAT OF INJURY DETERMINATION 

The ITC prepared a three-page explanation of the majority’s deter- 
mination that the United States sebacic acid industry is experiencing a 
threat of material injury by reason of imports from the PRC. Determina- 
tion at pp. I-11 to I-13. In addition, Chairman Watson and Commission- 
er Rohr joined in a dissent to the threat determination, which they 
explained in three pages. Dissenting Views of Chairman Peter S. Watson 
and Commissioner David B. Rohr at pp. I-3 to I-5 (“Dissenting Views”). 
These documents present a cogent explanation of the basis for the ITC’s 
determination. 

First, the ITC found that PRC’s capacity to produce sebacic acid rose 
each year during the period from 1991 to 1993, the period of investiga- 
tion (“POI”). Determination at p. I-12. Underutilized capacity in 1993 
represented 39.4 percent of that year’s United States consumption. Id. 
Given these facts, and the potential ability of the PRC to divert exports 
to the United States from other markets, the ITC concluded that “in- 
creasing capacity and increased unused capacity are likely to result ina 
significant increase in imports of merchandise to the United States.” Id. 

The ITC found that the market penetration of PRC sebacic acid in the 
United States grew substantially during the POI to 58.9 percent of 
United States overall consumption, while the domestic industry’s por- 
tion of domestic consumption fell substantially to 37.7 percent. Jd. Dur- 
ing the POI, Chinese imports to the United States comprised between 
91.6 and 98.8 percent of all imports of the product into the country. Id. 
Moreover, the ITC found that the Chinese product was increasingly 
used for purposes that compete with the United States domestic prod- 
uct, and that American end users were finding the PRC product increas- 
ingly acceptable as a substitute for the domestic product. Id. The ITC 
concluded from these facts that “any increases in Chinese market share 
have been and are likely in the future to be at the expense of the domes- 
ticindustry”, id., and “market penetration of subject imports is likely to 
increase to an injurious level.” Jd. at p. I-13. 

The ITC found that the PRC product consistently sold at lower prices 
than the United States domestic product, even after the American do- 
mestic price was reduced in the second half of 1993 in the face of this un- 
derselling. Determination at p. I-13. The ITC noted that Chinese prices 
rose in the second half of 1993, remaining lower than the price for 
United States domestic product, after they had declined steadily during 
the period from 1991 to the first half of 1993. Id. It placed little weight on 
the data indicating the 1993 PRC price increase, because the increase 
occurred after the antidumping petition had been filed. Jd. at fn 94 at p. 
I-13. The ITC did not find “significant present adverse price effects.” 
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Id.at p. I-13. Nonetheless, it concluded, based on the 1993 domestic 
price erosion, increasing volumes of PRC product sold in the United 
States market and consistent underselling of the PRC product, that “it 
lis] likely that the subject imports will have price depressing effects on 
domestic prices if unabated.” Id. 

Finally, the ITC found that inventories of PRC sebacic acid held in the 
United States increased seven-fold from 1991 to 1993, noting a decline 
from a peak in 1992. Determination at p. I-13. Even excluding the in- 
ventories held by Union Camp, itself a substantial importer of sebacic 
acid from PRC, the amount of such inventories rose slightly less than 
seven-fold during that period. Id. 

From this collection of factual findings and analyses, the ITC deter- 
mined: 


In light of the increasing capacity and unused capacity utilization 
representing the ability for the Chinese producers to produce and 
export to the United States large quantities of sebacic acid, the con- 
sistent and large margins of underselling by the Chinese product, 
the declining prices and unit values for Chinese sebacic acid, and 
the increased inventories of Chinese sebacic acid in the United 
States, we conclude that the domestic sebacic acid industry is 
threatened with material injury by reason of LTFV imports from 
China. 
Id. 


The ITC majority’s decision appears to be sound as far as it goes. Das- 
tech, however, argues that the explanation should have gone further. 
Specifically, Dastech asserts that the ITC majority failed to explain why 
it rejected evidence contrary to its findings, evidence on which the dis- 
senting commissioners based their opinion. 

The dissenting commissioners focused on several facts that the ITC 
majority did not discuss in its opinion. They found that the rate of in- 
crease in PRC production capacity was projected to level off in 1994 at 
one percent and fall to zero in 1995. Dissenting Views at p. I-4. They also 
credited evidence that demand for sebacic acid in the PRC home market 
had risen, and found that “[a]ny increase [in production capacity], how- 
ever, should be absorbed to a large degree by the projected increase in 
Chinese home market shipments * * *.” Id. The dissenting commission- 
ers found further that the PRC industry would be working at or near full 
capacity in 1994 and 1995. Id. They concluded that “a further surge to 
injurious levels is not likely to occur in the near future.” Id. 

The dissenting commissioners then found that PRC exports to the 
United States would not gain market share here rapidly, based on the 
“modest” rise in the Chinese products’ market share during the period 
studied of 8.2%. Dissenting View at pp. I-4 — 1-5. They noted that much 
of the Chinese product was imported by Union Camp, itself. Id. 

The dissenting commissioners went on to analyze the imported goods’ 
effect on U.S. domestic prices, crediting evidence that Union Camp 
priced its sebacic acid in the domestic market without regard to the 
prices of the Chinese product. Jd. They found that Union Camp’s prices 
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began to decline after Chinese prices had begun to rise, and that for a 
period, Union Camp maintained its list prices even though the cost ofits 
raw material, castor oil, declined. Jd. Moreover, they found that the 
price of castor oil had begun to rise again, probably to exert upward pres- 
sure on the price of sebacic acid. Id. 

The dissenting commissioners found that U.S. domestic inventories 
of Chinese sebacic acid would not have a injurious effect on the United 
States industry. Id. at I-5. The basis of this finding was evidence that 
inventories had risen in 1991-’92, but had declined in 1992-’93, and 
that Union Camp itself held much of the inventory. Jd. They also found 
no evidence of prospective injury to the domestic industry, in part be- 
cause Union Camp historically had made “little or no investment to im- 
prove its sebacic acid production facilities * * *.” Id. 

Finally, the dissenting commissioners found no other adverse trends 
that could indicate a likelihood of injury. Dissenting Views at p. I-5. 
They noted that PRC shipments to the United States had increased in 
absolute quantity, but as a percentage of total shipments had declined in 
1992-’93 by 3.2%. Id. They projected a decline of two-thirds in the abso- 
lute quantity of U.S. imports of PRC product in the first half of 1994 as 
compared to the similar period in 1993. Jd. From the foregoing, the com- 
missioners concluded that there was no threat of injury to the domestic 
industry. Id. 


C. DASTECH Dip Not SHOw THAT THE ITC MAJORITY FAILED TO 
CONSIDER EVIDENCE IN THE RECORD 


Dastech contends that the ITC majority failed to consider evidence in 
the record, thereby failing to satisfy its mandate to consider all relevant 
economic factors. The primary thrust of Dastech’s argument is that the 
majority in its opinion did not discuss evidence that is contrary to its 
threat of injury finding, the same evidence that caused the dissenting 
commissioners to find no such threat. That this showing is insufficient 
to vacate the ITC’s determination, is established by inquiry into the ob- 
ligations of the ITC to explain the reasoning on which its decisions rest. 

The ITC is required to present a “reviewable, reasoned basis” for its 
determinations. Bando Chem. Indus., Ltd. v. United States, 17 CIT 798, 
799 (1993)(citations omitted). Explanation is necessary, of course, for 
this court to perform its statutory review function. It is also “a back-up 
safeguard, designed to make sure, so far as it is possible to do so, that the 
hearing which due process requires is a meaningful one * * *. The duty 
to explain presupposes that the explanation is not obvious; where it is, a 
statement of reasons is not required.” Hameetman v. City of Chicago, 
776 F.2d 636, 645 (7th Cir. 1985) (regarding administrative law practice 
in general). This court previously explained: 


[t]hat this administrative agency may make varying decisions 
based on the facts of particular cases does not permit the agency to 
act arbitrarily. In order to ascertain whether action is arbitrary, or 
otherwise not in accordance with law, reasons for the choices made 
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among the various potentially acceptable alternatives usually need 
to be explained. 


Asociacion Colombiana de Exportadores de Flores v. United States, 12 
CIT 1174, 1177, 704 F Supp. 1068, 1071 (1988). 

The ITC is presumed to have considered all the evidence in the record. 
Roses, Inc. v. United States, 13 C.1.T. 662, 668, 720 F Supp. 180, 185 
(1989); Granges Metallverken, 13 CIT at 479, 716 F Supp. at 24; Nat’l 
Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 779, 696 F. Supp. 642, 
648 (1988)(citations omitted). “(T]he fact that certain information is 
not discussed in a Commission determination does not establish that 
the Commission failed to consider that information because there is no 
statutory requirement that the Commission respond to each piece of ev- 
idence presented by the parties.” Granges Metallverken, 13 CIT at 
478-79, 716 F Supp. at 24 (citations omitted). The ITC is not required to 
make written findings on all the factors it considers. Negev Phosphates, 
Ltd. v. U.S. Dep’t of Commerce, 12 CIT 1074, 1083, 699 F. Supp. 938, 947 
(1988) (citation omitted)(discussing a material injury determination). 
Furthermore, “the Court may uphold a decision of less than ideal clarity 
if the agency’s path may reasonably be discerned.” Id., citing Ceramica 
Regiomontana v. United States, 810 F2d 1137, 1139 (Fed. Cir. 1987); 
Bowman Transp. Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 
286, 95 S.Ct. 438, 442, 42 L.Ed. 447 (1974) (applying the “arbitrary and 
capricious” standard). 

Dastech asserts that because of the difference between a material in- 
jury determination and a threat determination, the latter necessarily 
being more speculative than the former, the presumption should not ap- 
ply here. Dastech did not make a convincing argument in support of this 
departure from settled administrative law jurisprudence. While the 
court recognizes the difference between threat and material injury in- 
vestigations, it does not agree that separate rules must be devised for the 
latter. In fact, this court has applied the presumption not only the mate- 
rial injury determinations, but also to a threat determination. Bando 
Chem. Indus., Inc. v. United States, 17 CIT 798; Bando Chem. Indus., 
Inc. v. United States, 16 CIT 133, 787 F Supp. 224 (1992). Moreover, the 
presumption that an administrative body is familiar with the record be- 
fore it is generally applied in United States administrative law. See e.g., 
Opie v. I.N.S., 66 F.3d 737, 740 (5th Cir. 1995); National Small Ship- 
ments Traffic Conference, Inc. v. Interstate Commerce Comm’n, 725 F.2d 
1442, 1455 (D.C. Cir. 1984) (“presumption of procedural regularity and 
substantive rationality attaches to final agency action * * *”). 

Dastech’s argument, however, is not entirely without merit. The 
court’s function in reviewing administrative decisions is less difficult if 
agencies explain their decisions thoroughly and in detail. In a threat de- 
termination, where the ITC is required to consider economic factors 
other than those enumerated by statute, it would be helpful if all such 
factors, including those considered and rejected, were discussed in the 
commissioners’ views. Nonetheless, all that is required of such decisions 
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is that the court be able to determine the reasoning behind them, as it 
can here. Although it recognizes the difference between a threat deter- 
mination and a material injury determination, and the greater caution 
that the former’s speculative nature calls for, the court declines to dis- 
turb settled jurisprudence by altering the requirements the ITC must 
satisfy. 

Having determined that the ITC is presumed to have considered the 
facts in the record, it remains to determine whether Dastech has over- 
come that presumption. As an initial matter, it is manifest that the pre- 
sumption both derives from and effectuates the rule that an 
administrative body is not required to respond in writing to every argu- 
ment or element of evidence presented by the parties before it. If mere 
failure to explain evidence that it rejected, even if the evidence detracts 
from the final determination, were fatal to an ITC decision, then the 
presumption would have no effect. All arguments raised would have to 
be discussed, and the rules set forth above would be vitiated. That posi- 
tion is unreasonable and untenable. 

For the foregoing reasons, a party attempting to overcome the pre- 
sumption must do more than assert a mere failure to discuss evidence. 
Having reviewed Dastech’s briefs thoroughly, however, the court finds 
no more than a showing that the ITC did not discuss evidence in the re- 
cord that arguably favors Dastech. In response to the Commission’s 
assertion that it considered the evidence underlying Dastech’s com- 
plaint and chose not to give it weight, Dastech responded 


Our simple response to this argument is where in their threat of 
injury opinion did the Commission majority consider these materi- 
al facts? Since the [ITC] General Counsel’s office cannot quote one 
sentence in the Commission’s opinion to support their premise that 
the Commissioners in the majority actually considered these facts, 
we believe that we have overcome the presumption that the Com- 
missioners did consider these material facts and, therefore, this de- 
termination must be remanded back to the Commission for a new 
determination. 


Plaintiff's Rely Brief at pp. 11-12. This argument says no more than the 
Commission failed to write about certain evidence, which is insufficient 
to overcome the presumption. It provides no basis to find that the ITC 
did not consider the record. 

Dastech specified five relevant economic factors that it contends the 
ITC ignored. The first of these factors is that PRC domestic consump- 
tion of sebacic acid is rising and PRC exports to countries other than the 
United States are also rising. Dastech contends that these demands 
would consume the PRC’s unused production capacity, and eliminate 
the threat of additional exports to the United States. The effect of PRC 
domestic demand and non-U.S. exports relates to the statutory standard 
of the existence of present or prospective unused production capacity 
and the likelihood that use of this capacity would generate additional ex- 
ports to the United States. See 19 U.S.C. § 1677(7)(FX@WUD (1988). 
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The ITC majority made an express finding on this subject: 


We find that the presence of unused capacity for producing sebacic 
acid in China is significant relative to the size of the U.S. market. 
Given the large overall capacity for production of sebacic acid in 
China, as well as the potential ability to divert exports to the United 
States from other markets, we find that the increasing capacity and 
increased unused capacity are likely to result in a significant in- 
crease in the imports of merchandise to the United States. 


Determination at p. I-12. 

Although the ITC majority did not expressly discuss the facts that 
Dastech cites, it is still presumed to have considered them. One can infer 
from the written opinion that the majority discounted those facts and 
gave weight to alternative facts. Rather than finding that projected in- 
creases in PRC domestic and non-U.S. export demand would prevent in- 
creases in U.S. exports, the majority found the potential for diversion of 
product from those uses for export to the U.S. The court cannot say that 
this finding is unsupported by substantial evidence in the record. Differ- 
ent conclusions may be drawn from the same record, and both may be 
supported by substantial facts. Granges Metallverken, 13 CIT at 475, 
716 FSupp. at 21. 

Second, Dastech asserts that the majority did not consider a 2.5% de- 
cline in PRC exports to the United States between 1992 and 1993, a pur- 
ported reduction in orders by U.S. importers of PRC product, and Union 
Camp’s decision to stop importing product from China. This evidence 
relates to the third factor set forth in the statute, whether a significant 
rate of increase in the volume or market penetration of imports indi- 
cates the likelihood of increased imports into the U.S. 19 US.C. 
§ 1677(7)(F)@)(ID (1988). There is no evidence that the ITC did not 
consider these facts, and there is considerable contrary evidence on 
which it based its conclusions. 

Chinese shipments to the U.S. market increased in absolute volume 
during the period studied; they increased as a percentage of total ship- 
ments, although they fell slightly in 1992-93. Dissenting Views at p. I-5. 
The reduction in market orders for 1994 was based on a projection, 
which the majority was not constrained to accept. See id.; see also Staff 
Report at pp. I-38-39. In fact, the projection was based on answers to a 
questionnaire that reflected the orders that three importers had placed, 
and was hedged by the ITC staff as follows: “Jf the expectations of these 
three companies are accurate and if no other companies import sebacic 
acid from China, the level of such imports for January-June 1994 would 
decline by over two-thirds from the level reported for January-June 
1993 in the preliminary investigation.” Staff Report, fn 67 at p. I-38 
(emphasis added). 

It is neither surprising nor impermissible that the majority declined 
to give weight to this evidence. Finally, the ITC majority itself noted that 
“(tlhe share of sebacic acid from China imported and internally con- 
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sumed by Union Camp decreased significantly from 1991 to 1993.” De- 
termination at p. I-12. 

The foregoing does not suggest that the ITC’s findings relative to the 
contested matters was not supported by evidence on the record. To the 
contrary, the majority found that the market penetration of PRC im- 
ports into the United States, reflected by the percentage of US consump- 
tion imported from China, rose by more than twenty percent from 1992 
to 1993 to a level in excess of 58%. Determination at p. I-12. Dastech has 
not established a reason here to remand the ITC’s decision. 

Dastech’s third contention is that the ITC majority did not consider 
Union Camp’s pricing policies in rendering its threat determination. 
This evidence relates directly to the fourth statutory element of the 
threat investigation, t.e., whether imports are entering at prices that are 
likely to suppress U.S. domestic prices and increase demand for imports. 
19 U.S.C. § 1677(7)(F)()(IV) (1988). The majority made express find- 
ings concerning Union Camp’s pricing that reflects adequate consider- 
ation: 


Specifically, in the two largest markets for sebacic acid * * * the U.S 
producer cut its prices during the latter half of 1993 in the face of 
underselling of the Chinese product. For sales to the plasticizer 
market, Union Camp’s price reduction followed three quarters dur- 
ing which the Chinese product undersold the U.S. product by more 
than 50 percent and occurred during the year in which the unit val- 
ues of the Chinese imports were at their three-year low * * *. Al- 
though we did not find significant present adverse price effects, the 
late-in-the-period domestic price erosion suggests a likelihood of 
price depression if the increase in the volumes of low-priced Chi- 
nese sebacic acid sold in the open market continues * * *. 
Determination at p. I-13. Dastech argues that Union Camp’s price re- 
duction for its sebacic acid reflected a change in its marketing strategy, 
rather than downward pressure from import competition. That may be 
arguably true, but the fact that the ITC majority weighed the evidence 
and interpreted causation differently is not a basis for remand. This 
court simply may not reweigh the evidence. E.g., Trent TubeDiv., 975 
F.2d at 814. 

Dastech also contends that the ITC ignored the timing of Union 
Camp’s price reduction, which occurred post-petition and after the 
Commission reached its preliminary determination. Post-petition pric- 
ing changes may be suspect because of the possibility of posturing to 
promote the outcome a party desires. Indeed, the majority noted in a 
footnote that it placed little weight on evidence that the price of PRC 
product rose in the second half of 1993 because “this data * * * reflects 
pricing practices instituted after the filing of the petition in this inves- 
tigation..” Determination fn 94 at p. I-13. The Commission was well 
aware of the effect of timing on evidence of pricing changes. 

Moreover, the majority recognized the timing of Union Camp’s price 
reduction, calling it “late-in-the-period domestic price erosion” and 
stating that it “did not occur until the second half of 1993.” Determina- 
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tion at p. 1-13. Although consistency in the treatment of evidence may 
be preferable, Dastech’s argument goes to the weight accorded evidence 
of pricing changes by PRC exporters and Union Camp. The court cannot 
disturb the ITC’s determination on this basis. 

Finally, Dastech asserts that the ITC majority did not consider the ef- 
fect of Union Camp’s price reduction on the company’s financial well- 
being. Union Camp admitted at an ITC hearing that its price reduction 
caused it to regain some market share and improve its financial perfor- 
mance. Plaintiffs Brief at pp. 41-42 citing Test. of Peter Deutch, USITC 
Admin. Rec. List 1, Doc # 50, Hearing Transcript at 61-62. That is nota 
remarkable event, nor is it necessarily evidence adverse to the affirma- 
tive threat determination. The ITC majority found that Union Camp’s 
“operating income margin dropped from 1991 to 1992, but then rose in 
1993, although remaining below the 1991 level.” Determination at p. 
I-94. In light of its finding that a prospective increase in imports from 
China and their market penetration is likely, this finding does not signif- 
icantly undermine the Commission’s affirmative threat determination. 

From the foregoing, the court concludes that Dastech has not estab- 
lished that the ITC failed to consider relevant economic factors in its af- 
firmative threat determination, and that Dastech has not established 
that the ITC’s affirmative threat determination is not supported by sub- 
stantial evidence in the record or otherwise not in accordance with law. 


III. CONCLUSION 
For the foregoing reasons, the court finds that the ITC’s determina- 


tion of threat of injury is supported by substantial evidence and in accor- 
dance with law, and that it did not fail to consider material evidence or 
relevant economic factors. Dastech’s motion for judgment on the agency 
record is denied. 


4 Dastech also complained that the majority did not address whether the domestic industry was vulnerable. The ma- 
jority—including Commissioner Watson, who dissented to the threat detern tion—prepared a detailed analysis of 
the condition of the domestic industry. Determination p. I-7. Although it was included in the section of the Determina- 
tion that referred to the negative material injury determination, there is no reason to assume that it did not reach the 
threat determination. There is no express statutory requirement that the Commission make a separate vulnerability 
determination as part of its threat analysis. 
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OPINION 

GOLDBERG, Judge: This matter is before the Court after the United 
States International Trade Commission (“Commission”) issued its af- 
firmative determination of injury on October 3, 1996 (“Redetermina- 
tion”). The Commission issued its Redetermination pursuant to this 
Court’s remand in Hyundai Electronics Industries Co., Lid., et al. v. 
United States, __ CIT __, Slip Op. 96-105 (July 5, 1996) (“Hyundai 
I”). In Hyundai I, the Court remanded the Commission’s initial affirma- 
tive determination of injury for reconsideration in light of the United 
States Department of Commerce’s (“Commerce”) revised final deter- 
mination that Samsung Electronics’ dumping margin was de minimus 
and, therefore, its imports were to be excluded from the scope of the an- 
tidumping order. 

In response to the Court’s remand in Hyundai I, the Commission re- 
opened the administrative record in order to obtain data that isolated 
only those imports of dynamic random access memory semiconductors 
of one megabit and above (“DRAM”) that were produced by the South 
Korean producers which remain subject to the antidumping order 
(“subject imports”). The period of investigation covered November 1, 
1991 through April 30, 1992. 

Based on the new data, a majority of three Commissioners, comprised 
of Vice Chairman Bragg and Commissioners Newquist and Nuzum, de- 
termined that the subject imports caused material injury to United 
States domestic industry. Vice Chairman Bragg, who was not a member 
of the Commission at the time of the original determination, considered 
the record de novo. In addition, Commissioners Newquist and Nuzum 
determined that the subject imports threatened to cause material injury 
to the domestic industry. Commissioner Watson made a negative deter- 
mination of both injury and threat of injury. 
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Plaintiffs challenge the Commission’s injury determination. Plain- 
tiffs contend that the Commission did not comply with Hyundai I be- 
cause, in its Redetermination, it failed to adequately revise staff reports. 
By not adequately revising the staff reports, plaintiffs maintain that the 
Commission was forced to rely on data that reflected imports from Sam- 
sung Electronics. Plaintiffs also challenge the Commission’s injury de- 
termination on the grounds that it erred when it concluded that the 
prices of subject imports caused price depression. 

The Court affirms the Redetermination with respect to the Commis- 
sion majority’s determination of injury. The Court does not reach Com- 
missioners Nuzum’s and Newquist’s findings of threat of injury. The 
Court exercises jurisdiction under 28 U.S.C. § 1581(c) (1988). 


STANDARD OF REVIEW 


When reviewing an agency’s factual findings, the Court must uphold 
the agency if its findings are supported by substantial evidence. 19 
U.S.C. § 1516a(b)(1)(B) (1988). “Substantial evidence is something 
more than a ‘mere scintilla,’ and must be enough reasonably to support 
a conclusion.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 
399, 405, 636 F Supp. 961, 966 (1986) (citations omitted), aff'd, 5 Fed. 
Cir. (T) 77, 810 F2d 1137 (1987). In applying this standard, the Court 
affirms agency factual determinations that are reasonable and sup- 
ported by the record when considered as a whole, even though there may 
be evidence that detracts from the agency’s conclusions. Atlantic Sugar, 
Ltd. v. United States, 2 Fed. Cir. (T) 130, 138, 744 F.2d 1556, 1563 (1984). 


DISCUSSION 

The Court will proceed as follows. First, the Court will review the 
Commission’s injury determination in its Redetermination. Based upon 
the record, the Court determines that the Commission complied with 
the remand instructions contained in Hyundai I and that the injury de- 
termination is supported by substantial evidence. 

Following this discussion, the Court addresses the challenges that 
plaintiffs raise to the injury determination. Finding that each challenge 
lacks merit, the Court affirms the Redetermination with respect to the 
injury determination. 


I. Injury Determination: 

The Court finds that substantial evidence supports the Commission’s 
determination that the subject imports caused material injury to the do- 
mestic industry. In making its determination, the Commission consid- 
ered the volume of subject imports from South Korea, their effect on 
prices for the like product, and their impact on domestic producers’ U.S. 
production operations. The data utilized for this analysis excluded fig- 
ures for Samsung Electronics in accordance with Hyundai I. 

The Commission’s determination that subject imports caused materi- 
al injury is supported by the following evidence. First, the volume of sub- 
ject imports, which was near zero before the period of investigation, 
began to increase dramatically in 1991 and 1992. Redetermination at 6 
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n.28. Subject imports captured a substantial share of the U.S. market by 
quantity and value towards the latter part of the period of investigation. 
Id. at 6 n.30. Subject imports also increased relative to domestic produc- 
tion. By 1992, the subject imports increased to a level equivalent to al- 
most three-quarters of interim 1992 domestic production. Id. at 7. 

At the same time that South Korean producers of subject imports in- 
creased their market share, domestic producers lost market share as 
measured by value during 1991 and 1992. Jd. at 6 n.30. 

Second, the Commission demonstrated that subject imports were 
priced lower than domestic industry like product. The Commission sup- 
ported this conclusion based on 75 instances of underselling in 109 com- 
parisons covering three types of domestic DRAM markets. Id. at 10. The 
Commission also found that the DRAM market is price sensitive and 
that domestic like product and subject imports are market substitutes. 
Id. at 10 n.42. Based on this evidence, the Commission determined that 
the lower priced subject imports put downward pressure on domestic 
prices. 

Finally, the Commission assessed the subject imports’ impact on do- 
mestic industry. It found that reported industry operating income, 
which was $515 million in 1989, declined substantially in the subse- 
quent three years. During the years 1990 through 1992, the domestic in- 
dustry suffered operating losses. Id. at 12. In turn, this caused the 
domestic industry to reduce its funding for research and development, 
potentially retarding the long-term competitiveness of domestic pro- 
ducers. Jd. at 13. 

In short, the Commission describes an industry in which new foreign 
entrants captured a substantial portion of market share from domestic 
producers. The new entrants’ products were close substitutes for the do- 
mestic like product. Accordingly, the new competitors relied on a strate- 
gy of pricing their products below that of domestic producers. The 
Commission concluded that this pricing strategy contributed to lower 
prices in the domestic market. In turn, lower prices and reduced market 
share resulted in losses in operating income for domestic producers. 

The Commission’s explanation for what occurred in the domestic 
DRAM industry is a reasonable interpretation of the facts. Further- 
more, the Commission’s explanation is supported by data collected from 
the market and from the producers of subject imports. Therefore, the 
Court finds that the Commission’s determination of material injury is 
supported by substantial evidence. 

II. Plaintiffs’ Challenges to the Injury Determination: 

Plaintiffs make three challenges to the Commission’s material injury 
determination which the Court now addresses. 
A. Commission’s Revision of Staff Reports: 

Plaintiffs challenge the Commission’s injury determination on the 
grounds that the Commission failed to revise the staff reports that it uti- 
lized to carry out this Court’s remand instructions in Hyundai I. In par- 
ticular, plaintiffs argue that the Commission’s Redetermination is 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 22, MAY 28, 1997 


flawed because the Commission relied on industry questionnaires and 
certain data that allegedly still included figures for Samsung Electron- 
ics’ imports. Plaintiffs contend that a remand is necessary in order to 
require the Commission to revise the staff reports to ensure that the 
data reflects only imports from the South Korean producers that remain 
subject to Commerce’s antidumping order. The Court rejects this argu- 
ment. 

The record shows that the Commission complied with the Court’s in- 
struction in Hyundai I to reconsider its injury determination in light of 
Commerce’s exclusion of Samsung Electronics from the antidumping 
order. Pursuant to Hyundai I, the Commission reopened the adminis- 
trative record to collect additional data that isolated figures for the pro- 
ducers that remain subject to the antidumping order. As part of this 
effort, the Commission contacted those importers who had responded to 
questionnaires during the investigation in a manner that failed to rule 
out imports from Samsung Electronics. These importers either listed 
Samsung Electronics and at least one other South Korean producer as 
the supplier of their DRAMs, or they failed to identify a particular for- 
eign producer as their source of DRAMs. Furthermore, the Commission 
directed its staff to produce a revised staff report, dated September 16, 
1996. The report presents separate data for the producers that remain 
subject to Commerce’s antidumping order. Finally, Commerce utilized 
this new data to support the key points of its injury determination in the 
Redetermination. 

Based on the Commission’s reopening of the administrative record to 
collect updated data and its consideration of this data in its analysis in 
the Redetermination, the Court is satisfied that the Commission recon- 
sidered its injury determination in light of Samsung Electronics’ exclu- 
sion from the antidumping order. Furthermore, the Court notes that the 
Commission is not required to present or consider data in any particular 
format absent some showing of improper administrative procedure. Ro- 
quette Freres v. United States, 7 CIT 88, 97, 583 F Supp. 599, 607 (1984) 
(data had been presented in the form of questionnaire responses instead 
of tabular form). In light of the Commission’s discretion to consider data 
in a format of its choice, and this Court’s finding that the Commission 
properly reconsidered its injury determination with the aid of data that 
excluded Samsung Electronics’ imports, the Court rejects plaintiffs’ re- 
quest for remand to make further revisions in Commission reports. 


B. Commission’s Use of Importers’ Questionnaires to Calculate Volume 
of Imports: 


Plaintiffs cite only one instance in which the Commission drew on 
data that may have contained figures for Samsung Electronics’ imports. 
This instance relates to the Commission’s findings that subject imports 
captured substantial market share when the volume of imports were 
measured by apparent consumption. Redetermination at 7-8 n.33. The 
alleged problem with the finding stems from the source of the data, the 
importers’ questionnaires. Plaintiffs contend that these questionnaires 
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are inaccurate for the 1991 and 1992 portion of the period of investiga- 
tion and that the Commission should use official import statistics 
instead. The Court rejects plaintiffs’ argument that the use «.f this data 
undermined the Commission’s injury determination. 

First, the Court notes that the Commission supported its finding that 
subject imports captured increased volume based on three separate 
comparisons: by quantity and value in absolute terms, relative to pro- 
duction, and relative to consumption. Redetermination at 6-7. Any one 
of these calculations is sufficient to support a finding of injury under the 
statute. 19 U.S.C. § 1677(7)(C)(i) (1988). Because the other two calcula- 
tions are sound, even if the calculation for apparent consumption is in- 
valid, the injury determination is nevertheless supported by substantial 
evidence. 

Second, the Commission made efforts to cure any deficiency that may 
have existed in the underlying source of data, the importer questionn- 
aires. As noted above, the Commission contacted those importers who 
had provided ambiguous responses to questionnaires during the inves- 
tigation. Thus, the Commission made appropriate efforts to correct its 
data. 

Third, the Commission has demonstrated that, in analyzing the data 
and weighing its probative value, it considered any deficiencies that may 
have persisted in the data. See, Redetermination at 7-8 n.33 (reaffirm- 
ing its assessment that the data for apparent consumption is only some- 
what understated and that the data is reliable). Thus, the Commission 
responsibly considered the data. 

The Court notes that the Commission, as the trier of fact, has consid- 
erable discretion in weighing the probative value and relevance of evi- 
dence. Iwatsu Elec. Co. v. United States, 15 CIT 44, 56, 758 F Supp. 1506, 
1517 (1991). In light of this discretion, the Court is satisfied that the 
Commission responsibly weighed the probative value of the data and 
based its injury determination on data that excludes the effects of prod- 
ucts sold by Samsung Electronics. The Court holds that the Commission 
complied with Hyundai I. 


C. Subject Imports as Cause of Price Depression: 

Plaintiffs also argue that the Commission erred in its injury deter- 
mination when it concluded that the prices of subject imports caused 
price depression. More specifically, plaintiffs contend that the margin of 
underselling was insignificant and that price reductions in the DRAM 
domestic market were caused by technological innovations and greater 
experience. As evidence, plaintiffs show that prices were declining be- 
fore they entered the domestic market, and declined less rapidly subse- 
quently. Plaintiffs further point out that the Commission recognized 
that the maturing of the product cycle was also an important factor 
causing price reduction. Redetermination at 8. The Court rejects plain- 
tiffs’ argument. 

First, the Court notes that Congress directed the Commission not to 
weigh causes of price suppression and depression in antidumping cases, 
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but instead to affirmatively find injury, or threat of injury, when it deter- 
mines that dumped imports even minimally contribute to industry 
conditions. British Steel Corp. v. United States, 8 CIT 86, 96, 593 F Supp. 
405, 413 (1984); see also H.R. Rep. No. 317, 96th Cong., Ist Sess. 47 
(1979). Under this standard, if the Commission can demonstrate that 
dumped imports have contributed to lower domestic prices, then the 
Commission can properly find material injury, regardless of other fac- 
tors that also may have contributed to lower domestic prices. 

In the present case, the Commission concluded that subject imports 
contributed to price depression in the market. It did not conclude that 
this was the sole or even the main cause of reductions in price in the do- 
mestic DRAM market. Redetermination at 8-9. Because the Commis- 
sion has supported its conclusion that lower-priced subject imports 
contributed to price depression in the domestic DRAM market, the 
Court cannot remand this case to require the Commission to weigh the 
causes of price depression. Accordingly, the Court rejects plaintiffs’ ar- 
gument. 

Second, under the statutory law controlling this case, the Commis- 
sion has the discretion to consider the dumping margin in its analysis, 
but it is not required to do so.! See, 19 U.S.C. § 1677(7)(C) (1988); 
Holmes Products Corp. v. United States, 16 CIT 1101, 1105 (1992). 
Thus, the Commission does not need to address the margin of undersel- 
ling to rely on the fact of underselling. 

In the present case, because Commerce found that the subject imports 
are sold at less than fair value, regardless of the magnitude of undersel- 
ling, the Commission may reasonably rely on this fact to support its con- 
clusion that the subject imports put downward pressure on domestic 
DRAM prices. The Court, therefore, upholds the Commission’s analysis 
of this issue. 


CONCLUSION 


The Court finds that the majority’s injury determination is supported 
by substantial evidence and is otherwise in accordance with the law. 
Judgment will be entered accordingly. 


1 Under the Uruguay Round Agreements Act, Pub. L. No. 103-465, § 222(b)(1)(B), 1994 U.S.C.C.A.N. (108 Stat.) 
4809, 4870 (codified at 19 U.S.C.A. § 1677(7)(C)(iii)(V) (West Supp. 1997)), the Commission must consider the anti 
dumping margin in examining the impact of subject imports on domestic industry. The law applicable to this case pre- 
ceded the Uruguay Round Agreement Act. See Uruguay Round Agreements Act, § 291, 1994 U.S.C.C.A.N. (108 Stat.) at 
4931. 
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MEMORANDUM OPINION AND JUDGMENT ORDER 

DiCarLo, Senior Judge: In Creswell Trading Co., Inc. v. United 
States,20CIT _, 936 F. Supp. 1072 (1996) [hereinafter Creswell IV], 
familiarity with which is presumed, the court remanded to Commerce 
the Final Results of Redetermination Pursuant to Court Remand, Cres- 
well Trading Co. Inc. et al. v United States, Slip Op. 94-65 (Dep’t Comm. 
Feb. 13, 1995) [hereinafter Second Remand Determination]. In Creswell 
IV, the court addressed, inter alia, whether Commerce correctly deter- 
mined that the Government of India’s decision not to include an ocean 
freight component in calculating a world market price for pig iron 
created a countervailable benefit to Indian steel exporters. This world 
market price was being calculated pursuant to India’s IPRS program, 
under which the Indian government provided a payment to users of do- 
mestically-produced pig iron upon export of their finished products, 
such as iron castings. This payment reimbursed the difference between 
the more expensive domestic pig iron being used and the lower priced 
pig iron available on the world market. 

The court held that “Commerce’s decision to impose a countervailing 
duty on the basis of the Indian government’s non-inclusion of ocean 
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freight in its world price benchmark [was] unsupported by substantial 
evidence and [was] not in accordance with law.” Creswell IV, 20 CIT at 

, 936 F Supp. at 1080. The court further instructed Commerce to 
consider and explain whether the Indian government’s inclusion of an 
inland freight component made the Indian government’s provision of 
pig iron more favorable than pig iron commercially available to Indian 
exporters on the world market. Id. 

In its Final Results of Redetermination on Remand Pursuant to Cres- 
well Trading Co., Inc. et al. v. United States, Slip Op. 96-137 (Dep’t 
Comm. Sept. 30, 1996) [hereinafter Third Remand Determination |, 
Commerce determined that the terms of the Indian benchmark price 
were no more favorable than the world market FOB price with respect 
to the inclusion of inland freight. Third Remand Determination at 6-7. 
Commerce therefore found that no adjustment for inland freight was 
warranted. Defendant-Intervenors challenge this finding that no ad- 
justment should be made for inland freight costs. (Domestic Indus.’ 
Resp. Concerning Results of Redet. on Remand at 1.) 

The pig iron package provided by the Indian government offers In- 
dian castings exporters pig iron plus inland delivery to Calcutta’s rail- 
way station for the world FOB pig iron price. See Third Remand 
Determination at 6-7. The Indian castings exporters are responsible for 
the freight costs from the railway station to the castings foundry. See id. 
at 15-16. A foreign FOB pig iron package would provide pig iron plus 
inland delivery from the iron plant to the port for export. The Indian 
castings exporters would be responsible for the freight costs from the 
port to the castings foundry. Therefore, both pig iron packages provide 
inland delivery from the pig iron plant to a transport station in the coun- 
try of production. Neither pig iron package provides delivery to the cast- 
ings foundries, the ultimate destination of the pig iron. Therefore, 
because both pig iron packages provide inland freight to the extent of 
delivery to a transport station in the country of production, from which 
the Indian castings exporters can arrange for shipment to their found- 
ries, no adjustment for inland freight is required. The court finds Com- 
merce’s decision not to make an adjustment for inland freight is 
supported by substantial evidence and is in accordance with law. 

In compliance with the court’s instructions, Commerce eliminated its 
previous ocean freight adjustment to the IPRS pig iron benchmark price 
and, upon review of the administrative record, determined that no ad- 
justment was necessary to the benchmark price with respect to inland 
freight. Commerce has also corrected a previous error involving its 
wastage calculation, for which it had agreed a remand was required, and 
calculated the country-wide rate applicable for this remand determina- 
tion. The revised rates are as follows: 
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IPRS Program Ad Valorem Rate Comparison 


Rates contested in Current 
Creswell IV Redetermination Rate 
Carnation Enterprise 12.86% 10.90% 
Pvt. Ltd. 
Crescent Foundry Co. 24.81% 22.55% 
Pvt. Ltd. 


Govind Stee 50.50% 


Kejriwal Iron & Steel 9.38% 
Works 


R.B. Agarwalla & Co. 6.15% 
RSI 


Serampore Industries 19.74% 
Pvt. Ltd. 
UMA Iron & Steel Co./ 15.22% 12.42% 
Commex 


Super Castings (India) 22.93% 
Revised Country-Wide Ad Valorem Rate Comparison 
1985 Administrative Current Redetermination 
Review Rate 


Carnation Enterprise 19.32% 12.08% 
Pvt. Ltd. 


Crescent Foundry Co. 36.40% 28.03% 
Pvt. Ltd. 


Govind Sted 


Kejriwal Iron & Steel 11.42% 

Works 

RB. Agarwalla © Co 
3 


UMA Iron & Steel Co.) Z 13.08% 
Commex 


Kajaria Castings Ltd. 44.84% 44.84% 
Super Castings (India) 29.40% 


Country-Wide Rate for 27.37% 20.48% 
All Others 


Id. at 9-10. Plaintiffs and Plaintiff-Intervenors further move this court 
to order Commerce to “calculate at this time the new IPRS benefit and 
the new country-wide rates for the 1986 through 1989 reviews.” (Pl.— 
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Ints.” Comments on Results of Redet. on Remand at 2; see also Response 
of Importers at 3-4.) The court declines to make such an order. First, as 
Commerce correctly noted, the present remand related to the 1985 re- 
view only. Second, as Commerce also correctly noted, because this 
court’s holding in the present case is subject to appeal, there does not 
presently exist a final and conclusive judgment regarding the inter- 
pretation of the Item (d) exception which is at the heart of the current 
litigation. Therefore, it would be premature for the court to order Com- 
merce to recalculate the IPRS subsidies for the 1986 through 1989 re- 
view periods at this time. Because Commerce has complied with this 
court’s orders, it is hereby: 

ORDERED that Commerce’s Third Remand Determination is sus- 
tained; and it is further 

ORDERED that this action is dismissed. 
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